
J/S4/15/3/A 

 
 

JUSTICE COMMITTEE 
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3rd Meeting, 2015 (Session 4) 
 

Tuesday 20 January 2015 
 
The Committee will meet at 10.00 am in the David Livingstone Room (CR6). 
 
1. Decisions on taking business in private: The Committee will decide whether 

to take items 4 and 5 in private. 
 
2. Prisoners (Control of Release) (Scotland) Bill: The Committee will take 

evidence on the Bill at Stage 1 from— 
 

Professor Fergus McNeill, Professor of Criminology and Social Work, 
University of Glasgow; 
 
Professor Cyrus Tata, Professor of Law and Criminal Justice, University of 
Strathclyde; 
 
Peter Johnston, Convener, Risk Management Authority; 
 

and then from— 
 

Colin McConnell, Chief Executive, Scottish Prison Service; 
 
John Watt, Chair, Parole Board for Scotland; 
 
Phil Thomas, Scottish National Committee, Prison Officers Association 
(Scotland). 
 

3. Serious Crime Bill (UK Parliament legislation): The Committee will take 
evidence on supplementary legislative consent memorandum LCM(S4) 33.2 
from— 

 
Paul Wheelhouse, Minister for Community Safety and Legal Affairs, and 
Craig McGuffie, Directorate for Legal Services, Scottish Government; 
 
Jim O'Neill, Senior Legal Services Manager, Scottish Prison Service. 
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4. Human Trafficking and Exploitation (Scotland) Bill: The Committee will 
further consider its approach to the scrutiny of the Bill at Stage 1. 
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Justice Committee 
 

3rd Meeting, 2015 (Session 4), Tuesday 20 January 2015 
 

Prisoners (Control of Release) (Scotland) Bill 
 

Note by the clerk 
 

Introduction 
 
1. The Justice Committee will take further evidence on the general principles of the 
Prisoners (Control of Release) (Scotland) Bill at its meetings on 20 and 27 January 
2015. The Committee will hear from two panels of witnesses on 20 January. 
 
Provisions of the Bill  
 
2. The Bill was introduced in the Parliament on 14 August 2014 and contains the 
following provisions relating to the release of offenders serving custodial sentences: 
 

 restriction of automatic early release – seeking to end automatic early 
release for sex offenders receiving determinate custodial sentences of four 
years or more and other offenders receiving determinate custodial sentences of 
ten years or more; and 

 early release for community reintegration – allowing the Scottish Prison 
Service to release sentenced prisoners up to two days early where this would 
help facilitate community reintegration (eg by allowing for early access to key 
public services).1 

3. Further information on the Bill’s provisions are available in SPICe briefing 14/60, 
Prisoners (Control of Release) (Scotland) Bill, published on 24 September 2014.2  
 
Written submissions 
 
4. The Committee has received a number of responses to its call for evidence3 on 
the Bill. These are available on the Committee’s webpage4. Prior to the introduction of 
the Bill, the Committee issued a call for evidence on automatic early release5. 
Submissions to that call for evidence are also available on the Committee’s webpage6. 

                                            
1
 Copies of the Bill and accompanying documents are available at:  

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/80130.aspx.  
2
 SPICe briefing 14/60, Prisoners (Control of Release) (Scotland) Bill. Available at:  

http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_14-60.pdf.  
3
 Justice Committee, Call for evidence on the Prisoners (Control of Release) (Scotland) Bill. Available 

at: http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/83915.aspx.  
4
 Repsonses to the Justice Committee’s call for evidence on the Prisoners (Control of Release) 

(Scotland) Bill. Available at:  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/85283.aspx.  
5
 The Bill’s provisions on automatic early release were originally due to be taken forward by means of an 

amendment to the Criminal Justice (Scotland) Bill at Stage 2. The Committee will not commence Stage 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/80130.aspx
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_14-60.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/83915.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/85283.aspx
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5. Of the witnesses giving oral evidence to the Committee on 20 January, only the 
Risk Management Authority and the Parole Board for Scotland provided written 
responses to the call for evidence on the Bill. These are available at Annexe A. 
However, the Professors Fergus McNeill and Cyrus Tata, and the Scottish Prison 
Service, provided written submissions in response to the earlier call on automatic early 
release (as did the Parole Board for Scotland), and these are available at Annexe B. 
 

6. On 13 January, the Committee took evidence from Dr Monica Barry from the 
University of Strathclyde, Howard League Scotland, Positive Prison? Positive Futures, 
the Scottish Human Rights Commission and Victim Support Scotland.7 

 

                                                                                                                                           
2 consideration of that Bill until after a review headed by Lord Bonomy reports on potential further 

reforms in light of the proposed abolition of the requirement for corroboration.  
6
 Responses to the Justice Committee’s call for evidence on automatic early release. Available at: 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/75273.aspx.  
7
 The Official Report of the meeting on 13 January 2015 is available at:  

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9715&mode=pdf. The meeting 

papers are available at: 

 http://www.scottish.parliament.uk/S4_JusticeCommittee/Meeting%20Papers/Papers20150113.pdf.    

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/75273.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9715&mode=pdf
http://www.scottish.parliament.uk/S4_JusticeCommittee/Meeting%20Papers/Papers20150113.pdf
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ANNEXE A - WRITTEN SUBMISSIONS RESPONDING TO CALL FOR EVIDENCE 
ON THE BILL 

 
Written submission from the Risk Management Authority 

 
Introduction 
 
1. The Risk Management Authority (RMA) is a non-departmental public body 
(NDPB), established in 2005 by the Criminal Justice (Scotland) Act 2003 to set 
standards for and promote effective practice in the risk assessment and management 
of serious violent and sexual offenders. Within this remit, the RMA has specific 
responsibility to administer and oversee a number of practices and processes relating 
to the Order for Lifelong Restriction (OLR). 
 
2. Our evidence is on the aspects of the Bill relating to automatic early release. 
 
3. We welcome the opportunity to provide evidence to the Justice Committee and 
understand the aim of the Bill to promote public protection by focussing attention on 
those who pose significant risk of serious harm. We recognise that it is difficult to 
weigh up the relative merits of post-release supervision and continued detention in 
cases where there is a likelihood of serious harm to others, and such challenges are 
pertinent to this proposed legislation. We will discuss these challenges and reflect 
discussions we have had with Scottish Government colleagues on these matters. 
 
The scope of the provisions in relation to automatic early release 
 
4. We hope it will be helpful to an understanding of the scope of the provisions to 
define the offenders and the circumstances that are being addressed by the Bill. 
These provisions relate to long term prisoners serving determinate sentences for 
serious offences, who have failed to satisfy the Parole Board on at least one occasion 
that they should be released on parole. This means that they have been deemed by 
the Parole Board to pose an unacceptable level of risk to the public. This decision will 
have been informed by risk assessment, which will have taken into account the nature, 
seriousness and pattern of previous offending, and the likelihood, nature and 
seriousness of future offending. The assessment of the likelihood of re-offending will 
have been influenced by the presence of factors in the person’s character and 
circumstances that continue to predispose them towards offending, as well as by 
information about engagement and progress in interventions, conduct, and 
progression through the regime, while in custody. Under the present legislation (the 
1993 Act), they are released automatically at the two-thirds point of the sentence 
subject to licence conditions and statutory supervision. 
 
5. Therefore, a profile of the typical long term prisoner to which the relevant 
provisions of the Bill apply is that of an offender who has failed to progress through the 
prison regime, failed to mediate his or her behaviours sufficiently to be deemed 
manageable in the community, perhaps due to a lack of response to interventions in 
prison for whatever reason, and/or resistance to change, and/or intentional efforts to 
evade post-release supervision. Accordingly, it is reasonable to assume that such a 
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prisoner would be approaching release having been assessed as posing a continuing 
risk of serious harm to the public.  
 
6. The aim of the Bill’s provisions, to ensure that the release of such prisoners is 
no longer automatic and that they should remain in custody, thus enabling the risk 
associated with their release to be further considered by the Parole Board, is sound. 
However, we consider that the consequence that some may be released without any 
post release supervision needs to be explored. To understand the implications of this, 
it is necessary to consider the various types of offender and sentences to which its 
provisions may be relevant. The policy memorandum usefully highlights the particular 
relevance of the extended sentence.  
 
7. If the prisoner is serving an extended sentence, a period of post-release 
supervision will be provided, regardless of whether the full custodial part is served. 
This provides for supervision and monitoring in the community and recall to custody if 
appropriate. If the offender is a sex offender subject to notification requirements, a 
further range of measures, multi-agency arrangements and civil orders is available to 
monitor risk at the end of the sentence.  
 
8. However, if the prisoner is serving a determinate, but not extended sentence, 
the impact of the Bill’s provisions could be that s/he may be released at the end of the 
sentence, unconditionally, without a period of statutory post-release supervision. The 
continued imprisonment may have had a temporary impact on public safety by 
delaying release, but it would be difficult to argue that it would have mitigated risk 
other than in the short term. If the prisoner is not subject to notification requirements 
as a sex offender, there would be no formal means by which to monitor or manage 
risk.  
 
9. It is this eventuality that we suggest may be an unintended consequence of the 
Bill, although the frequency with which it would occur is not known. Essentially, a 
violent or other serious offender, whose risk has been deemed unacceptable by the 
Parole Board, may be released unconditionally and with no formal authority or powers 
available to the community agencies to monitor or regulate his/her whereabouts or 
behaviour.  
 
10. In the case of sexual and violent offenders, the primary means to limit this 
eventuality lies in the extended sentence, which is available to the Court in cases 
where, at the point of sentencing, future risk is assessed as requiring additional post 
release supervision. The exceptions would be cases where awareness of risk 
emerged during the course of the custodial sentence. This underlines the policy 
memorandum’s assertion that the Bill brings into sharp focus the relevance of the 
extended sentence, and also highlights the importance of risk assessment.  
 
11. The prospective nature of the Bill should ensure that the implications of its 
provisions would be known to Courts and those providing risk assessments to 
sentencers - matters for consideration on future implementation. But we consider that 
it would be judicious, at this stage, to estimate from current statistics the number and 
nature of cases in which the unintended consequence of such an offender being 
released unconditionally at the end of the sentence may occur.  
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12. We think this is important as, while no framework of measures can eliminate 
risk, risk can be managed when it is understood. There is a balance to be struck 
between the advantages of ending automatic release of serious offenders and the 
disadvantages of releasing some unconditionally at the end of their sentence. The risk 
that arises from this consideration needs to be fully understood to determine whether it 
is tolerable, and how it may be managed. 
 
The importance of supervision in the community 
 
13. We note distinctions between the principles of the Custodial Sentences and 
Weapons (Scotland) Act 2007 (as amended by the Criminal Justice and Licensing 
(Scotland) Act 2010) and the current Bill. The aim of the Bill to ensure that the risk 
associated with early release is further considered by the Parole Board while the 
offender remains in custody is consistent with the earlier legislation, and prioritises 
those who may pose the greatest risk. However, it is our understanding that the earlier 
legislation sought to end unconditional release, rather than automatic early release, by 
ensuring that a period of community supervision is the norm during the transition 
period, which is identified as a time of greatest change and risk of re-offending.  As 
explained above, the current proposals could result in a small number of serious 
offenders being released unconditionally and with no form of community supervision 
during this difficult transition period following release from prison. 
 
14. The rationale underpinning early release on licence is that risk management, 
support and supervision in the community following a period of imprisonment are vital 
to reintegration and rehabilitation. This rationale has been upheld by expert 
committees over the last two decades, and is supported by a wide criminological 
literature. That literature contains research indicating that certain services and 
interventions, particularly when delivered in the community, can be effective in 
reducing re-offending and further research that demonstrates that those who desist 
from offending identify supportive relationships and opportunities as being most 
influential in their transition to a prosocial lifestyle.  
 
15. Release from prison following a lengthy sentence is a difficult transition. Even 
the ‘ideal’ parolee experiences numerous stresses adapting to life in the community. 
Successful reintegration is even more challenging when the individual continues to 
have needs and difficulties that increase his or her potential to further offend and, 
when that offending is likely to result in serious harm, careful balanced risk 
management is required to promote safe reintegration. A very significant benefit of 
post-custodial supervision is that it provides a means to access housing, rehabilitative 
services, mental health treatment, addiction therapies etc., services from which 
offenders who are not subject to supervision are often excluded, for a variety of 
reasons. These services may make the difference between successful reintegration 
and re-offending. 
 
16. The Prisoners and Criminal Proceedings (Scotland) Act 1993 provides for long 
term offenders who have failed to secure parole to be released at the two-thirds stage 
of their sentence on ‘non-parole licence’. This release, then, is automatic but 
conditional, with licence conditions, statutory supervision and the potential for recall.  
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At the outset it was recognised that non-parole licensees would form a particularly 
challenging group for community criminal justice services to manage, given that a 
combination of an absence of risk reduction, failure to progress and/or non-compliance 
would be the likely reasons that the Parole Board considered they posed an 
unacceptable level of risk for parole. Experience confirms that this group does account 
for a high proportion of recalls, although this does not negate the value of the 
provision, as it is clear that a number does successfully complete the licence.  
 
17. While acknowledging that this group presents challenges, we consider that, 
where a proportionate balance of support, supervision and restriction is provided, it is 
possible that risk may be managed and reduced. Conversely, if the individual serves 
the entire sentence in prison and is released without licence conditions, monitoring, 
supervision and relevant support, it is likely that risk will remain, if not increase. Long 
term prisoners, who, under the proposed legislation, were not released at the two-
thirds point, would remain eligible for consideration of release on parole. However, we 
believe that, in such cases, the Parole Board would face additional challenges in 
balancing the risks associated with early release on parole, on the one hand, and 
release without any form of supervision at the end of the sentence, on the other. 
 
18. Realistically, with the exception of those serving life sentences including the 
Order for Lifelong Restriction, some prisoners will eventually exhaust the option of 
conditional release whether due to the presence of persistent behaviours and/or intent. 
However, if this occurs as the result of the provisions in the new Bill which has the 
stated aim of promoting public safety, it would be necessary to provide contingency 
measures to minimise the resulting risk. 
 
19. Unlike other determinate sentences, the extended sentence limits the 
occurrence of release without conditional post-release supervision when it is 
appropriate on the basis of risk.  Limiting the scope of the current Bill to prisoners 
serving extended sentences may merit consideration. 
 
The differential approach 
 
20. The proposals detail a phased and differential approach to the end of automatic 
release. A cautious and considered approach, with a focus on those who pose the 
greatest risk is a sound starting point. But it is a common misperception that sex 
offenders pose a particular risk. The provisions of the Bill appear to perpetuate this, in 
that the removal of the right to early release applies to sex offenders serving 4 years or 
more, whereas it applies to other offenders who are serving 10 years or more. In 
reality, the position is more complex and requires some qualifications. 
 
21. The nature of some sexual offending, the characteristics of some sex offenders 
and the impact on victims may be distinctive. Further, the pattern of offending differs in 
that sex offenders generally re-offend less frequently and later than others, often with 
non-sexual offences.8 While sex offenders are known to often deny or minimise the 
impact of their behaviours, they are generally more compliant with supervision and 
motivated to avoid custody. In contrast, violent offenders re-offend more frequently 

                                            
8
 Hanson, R.K. and K. Morton-Bourgon (2009). The Accuracy of Recidivism Risk for Sexual Offenders: 

A Meta-analysis of 118 Prediction Studies. Psychological Assessment, Vol. 21, No. 1, 1–21 
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and earlier and often pose greater challenges in relation to compliance with 
supervision.   
 
22. While evidence might better support an assertion that sex offenders pose a 
different kind of risk rather than a particular risk, it also identifies that they have 
particular needs when attempting to re-integrate into the community. Accommodation 
issues, isolation, community reaction and media attention can undermine reintegration 
efforts and make the support and monitoring of statutory supervision invaluable. It is, 
therefore, preferable to maintain, rather than limit, the occurrence of statutory 
supervision for sex offenders. 
 
23. Multi-agency public protection arrangements, notification requirements and civil 
orders provide particular measures to monitor and manage sex offenders during, or in 
the absence of, statutory supervision. 
 
24. The group whose risk is particularly exposed by the proposed legislation 
comprises a small number of challenging, non-sexual violent offenders serving 
determinate sentences of ten years or more who will be released unconditionally at the 
end of their sentence, and without the MAPPA and other measures available to 
support the management of sex offenders.  
 
25. We are aware that the Scottish Government is currently considering the 
feasibility of extending the scope of the MAPPA to establish arrangements for certain 
non-sexual offenders whose risk necessitates collaborative and active management. 
This important policy development work runs parallel to the current proposals and is 
clearly highly relevant. It is also being developed in a phased way, beginning with 
consideration of those subject to statutory supervision.  
 
26. Violent offending whether sexual, domestic, physical or psychological can have 
a devastating impact on those against whom it is perpetrated. Whilst it is certainly true 
that sexual abuse has been empirically associated with a number of negative clinical, 
behavioural and social outcomes there is evidence that on some outcomes 
psychological/ emotional abuse, physical violence and exposure to domestic violence 
can be as least as deleterious as sexual abuse91011.  This is captured in the currently 
operational definition of ‘risk of serious harm’, in that regardless of the nature of the 
offending it is considered against its potential to cause physical or psychological 
damage from which recovery could be expected to be impossible or unlikely. We 
suggest that there may be merit in discussing whether ‘risk of serious harm’ would 
better determine the criteria for consideration in the Bill rather than offence type. 
 

                                            
9
 Spinazzola, J., Hodgdon, H., Liang, L. J., Ford, J. D., Layne, C. M., Pynoos, R., ... & Kisiel, C. (2014). 

Unseen wounds: The contribution of psychological maltreatment to child and adolescent mental health 
and risk outcomes. Psychological Trauma: Theory, Research, Practice, and Policy, 6(S1), S18. 
10

 Teicher, M. H., Samson, J., Polcari, A., & McGreenery, C. E. (2006). Sticks, stones, and hurtful 

words: Relative effects of various forms of childhood maltreatment. The American Journal of Psychiatry, 

163, 993–1000. 
11

 Radford, L., Corral, S., Bradley, C., Fisher, H., Bassett, C., Howat, N., & Collishaw, S. (2011). Child 
abuse and neglect in the UK today, NSPCC: London 
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27. This would be consistent with the policy development work in respect of 
MAPPA, and also with one of the stated aims of the current Bill, which is to re-focus 
our collective resources and efforts on risk.  
 
The relevance of the Extended Sentence and the Order for Lifelong Restriction 
(OLR)  
 
28. The proposals target a small group of serious violent and sexual offenders 
serving determinate sentences, who are challenging, who resist or fail to respond to 
rehabilitative measures, and who present an enduring risk of serious harm to the 
public. Therefore the proposed legislation brings into focus the relevance of two ‘risk’ 
based sentences: the extended sentence and the OLR.  
 
29. The OLR has been available to the High Court since 2006; it is an 
indeterminate sentence intended to be an “exceptional” provision for “exceptional 
individuals”12, that is individuals who pose an enduring risk of serious harm to the 
public. The legislation requires that the High Court be informed by a comprehensive 
expert risk assessment, and that when the High Court considers that the statutory risk 
criteria have been met, it is to impose an OLR. Thereafter the individual is managed 
for the remainder of his life whether in custody or the community, by means of a multi-
agency risk management plan. That risk management plan is evaluated by the RMA 
initially to ensure that it meets the required standard13 before being approved; and 
thereafter on an annual basis to ensure that it is being delivered appropriately.  
 
30. The required standard involves risk management that is balanced and 
proportionate, that provides appropriate levels of restriction and monitoring, but also 
elements of supervision and intervention necessary to promote safe reintegration in 
the community. From the outset it is required that plans evidence this balance, 
ensuring attention to public safety and rehabilitation.   
 
31. This level of restriction and resource is only justified by the degree of risk such 
exceptional individuals pose. For this reason, it is vital that its application is subject to 
stringent tests and criteria, that its use is not extended and, in particular, that it 
remains a disposal available to the High Court at the point of sentence. On the last of 
these points, we welcomed the Scottish Government’s response to the 
recommendations of a Significant Case Review report which were conveyed to the 
chair of the Justice Committee in a letter by the Cabinet Secretary in July 2012.  
 
32. Since 2006 the High Court has imposed 130 OLRs, this number being within 
the predicted range of 15-20 per year. In those cases that have been considered by 
the High Court not to have met the ‘risk criteria’ for imposition of an OLR, an extended 
sentence is the most common disposal.  
 
33. Given the framework provided by the extended sentence and the OLR for cases 
in which future risk of serious harm is a concern and the fact that the proposed 

                                            
12

 Scottish Executive (2000) Report of the Committee on Serious Violent &and Sexual Offenders,.  

Edinburgh; Scottish Executive, 2000 (2001) Serious Violent and Sexual Offenders Edinburgh 
13

 Risk Management Authority (2013) Standards and Guidelines for Risk Management 



 
J/S4/15/3/1 

 

9 

legislation would be prospective, it may be that the numbers that would be affected by 
it would be very small.  
 
34. For us, this suggests that further exploration of the number, characteristics and 
circumstances of the cases that may fall within the proposed changes, with reference 
to the criteria for the extended sentence and the OLR, would be valuable.  Such 
analysis would identify the scope of the problem is understood, and help to inform our 
understanding of the roles played by various sentences.  
 
Conclusion 
 
35. We conclude with a summary of our key points: 
 
a) We support a considered approach to the release of prisoners who continue to 
pose a risk of serious harm to the public.  
b) It is advisable that unconditional release without measures to enable 
supervision or monitoring is the exception, and that post-release statutory supervision 
is the norm. We believe that this is consistent with existing legislation and evidence on 
the rehabilitation and reintegration of offenders. It is best considered as a last resort 
when it cannot be avoided, rather than a contingency measure to mitigate the 
immediate risk of release. But, if introduced as proposed, it would need to be 
supplemented by further measures to manage risk on eventual release to have any 
meaningful effect on public safety.    
c) The Scottish Government recognises the role of the extended sentence in 
promoting post-release supervision of sexual and violent offenders. We tentatively 
suggest that it may merit consideration that the provisions of the Bill apply only to 
extended sentence prisoners. It offers greater scope for post release supervision and 
is focussed on risk. 
d) For the relatively few challenging offenders who pose the greatest and most 
enduring risk, the OLR already provides the means for the management of this group.  
e) The Scottish Government recognises that certain categories of offenders other 
than sex offenders may require the extension of multi-agency public protection 
arrangements. This policy development is focussing on the assessment and 
management of those who pose the greatest risk of serious harm and is relevant to the 
current Bill by beginning to redress the differential approach to sex offenders.  
f) We recommend that the Bill could further its stated aims by re-focussing its 
inclusion categories on risk of serious harm rather than offence type. This would also 
enhance an evidence based approach by challenging the differential approach to sex 
offenders.  
g) We recommend that further scoping should be undertaken to quantify the risks 
and benefits that would be created by the provisions of the current Bill. 
 
We offer our full support to the Scottish Parliament and the Cabinet Secretary in this 
matter. 
 
Yvonne Gailey 
Chief Executive 
Risk Management Authority 
12 January 2015 
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Written submission from the Parole Board for Scotland 

 
The Parole Board for Scotland is a Tribunal Non-Departmental Public Body (NDPB) 
which exists under the provisions of the Prisons (Scotland) Act 1989, the Prisoners 
and Criminal Proceedings (Scotland) Act 1993 (“1993 Act”), the Convention Rights 
(Compliance) (Scotland) Act 2001, the Criminal Justice (Scotland) Act 2003 and (if 
commenced) the Custodial Sentences and Weapons (Scotland) Act 2007.  
 
1. The statutory functions and powers of the Board 
 
The Board has powers to: 
 

 direct Scottish Ministers to release determinate sentence prisoners serving four 
years or more and it may also make directions to Scottish Ministers as to the 
licence conditions of such prisoners; 

 

 direct Scottish Ministers to release prisoners serving extended sentences where 
the custodial term is 4 years or more, make  directions to Scottish Ministers  as 
to the licence conditions of such prisoners and make directions to Scottish 
Ministers   regarding the licence conditions of extended sentence prisoners 
where the combined custodial and extension period is 4 years or more; 

 

 direct Scottish Ministers  to release life sentence prisoners on life licence once 
they have served the punishment part of their sentence imposed by the court; 

 

 recommend (in practice direct) Scottish Ministers to revoke the licence of and 
recall to custody offenders sentenced to 4 years imprisonment or more, life 
sentence prisoners, extended sentence prisoners and short-term sex offenders 
in circumstances where such action is considered to be in the public interest.  

 
The Board may direct the Scottish Ministers to re-release any prisoner who has been 
recalled to custody without a recommendation (direction) of the Board (i.e. recalled by 
Scottish Ministers without referral to the Board) or any prisoner who has been recalled 
with such a recommendation (direction).  The re-release of life prisoners and certain 
extended sentence prisoners who are recalled to custody must be considered by a 
Tribunal of the Board. 
 
The Parole Board (Scotland) Rules 2001 set out the matters which may be taken into 
account by the Board in dealing with cases referred to it by the Scottish Minsters for 
consideration for release under the various statutory requirements.  
 
In this submission the Board will focus on the Scottish Government’s proposals for 
ending Automatic Early Release for certain long-term prisoners and the flexibility to 
advance release of prisoners by up to 2 days. 
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2. Long-Term prisoners 
 
Long-term prisoners are those who are sentenced to a custodial term of four years or 
more.  They are entitled to be considered by the Parole Board for release between the 
half-way point and the two-thirds point of their sentence. If the Parole Board has not 
directed release by the two-thirds point of the custodial term, they are released 
automatically. Such prisoners are released on licence and can be sent back to prison 
at any time during the remainder of their sentence if the risk which they pose is no 
longer safely manageable in the community, usually, because they have breached a 
condition of that licence. 
 
Long-term prisoners are reviewed for possible release at a Casework Meeting of the 
Parole Board. The Casework Meeting will comprise three members of the Parole 
Board who will consider relevant reports to determine whether the prisoner should be 
released on parole.  Where necessary in the interests of justice, the case will be 
considered at an Oral Hearing of the Parole Board attended by the prisoner and their 
representative.  An oral hearing is chaired by a legally qualified member and sits with 
two other members.  The Casework Meeting or Oral Hearing will set the date for a 
further review if it decides not to direct release. 
 
3. The Board’s response to the proposals 
 
These proposals do not have any impact on Life sentence or Order for Lifelong 
Restriction prisoners. 
 
Under current arrangements, all long-term prisoners are considered by the Parole 
Board for release at the half-way point of their sentence.  Where they have not been 
released on parole this will have been because the Board considered that the risk 
posed by the prisoner could not be managed in a community setting.  Depending on 
the length of the custodial sentence, such prisoners are either considered again by the 
Board or are released automatically at the two-thirds point of their sentence.  While 
there is scope for progress to be made so that the risk could be safely managed in the 
community, it is unlikely that all cases would make such progress.   
 
Removing the option of automatic release for serious offenders serving 10 years or 
more and sexual offenders serving four years or more will ensure that such offenders 
are only released before the end of their sentence where the Board judges that the risk 
can be safely managed in the community.  This will necessarily increase the work to 
be undertaken by the Board.  In addition to ensuring that these categories of offender 
are only released where the risk is manageable, it should also encourage greater 
engagement with the parole process with the potential for offenders to undertake more 
work regarding their offending behaviour. 
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The proposals to allow the Scottish Prison Service the flexibility to advance the date of 
release by up to 2 days are supported as early access to relevant support agencies is 
considered valuable to prisoners on release.  The Board supports work that will 
encourage community reintegration and reduce the risk of further offending or other 
potential breaches of release licence.   
 
Parole Board for Scotland 
6 January 2015 



 
J/S4/15/3/1 

 

13 

ANNEXE B  - WRITTEN SUBMISSIONS RESPONDING TO CALL FOR EVIDENCE 
ON AUTOMATIC EARLY RELEASE 
 

Written submission from Professor Fergus McNeill, University of Glasgow 
 

I write in response to your request for comments on the Cabinet Secretary’s proposals 
for reforms to early release arrangements for long term prisoners. Although the tone of 
my comments below is somewhat critical, I should make clear my support both for the 
Cabinet Secretary’s broader attempts to reduce the prison population and his cautious 
and measured approach to reforming early release provisions. If the system is to be 
reformed, I very much support limiting the changes to those serving very long 
sentences.  
 
I begin with an attempt to clarify the issues, and then move on to offer some 
comments on the proposals themselves. 
 
Definitions and clarifications 
 
With respect to the current legislative position, it is important to clarify the terms 
‘automatic’, ‘conditional’ (or ‘unconditional’) and ‘supervised’. 
 
The ‘automatic’ part is clear enough; it refers to cases where no person or quasi-
judicial body need make any decision about release – the date is effectively set by the 
nature of the sentence itself. 
 
The question of the ‘conditionality’ is much more complex. In my view, it is not helpful 
to refer to early release of short sentence prisoners as ‘unconditional’ (though that is 
the term used in the legislation). It is true that their release is unsupervised – they 
have no obligation to submit to supervision by a criminal justice social worker. 
However, their release is conditional in the sense that, after release and until the 
expiry of the full term of their sentence, they remain liable to return to custody to serve 
the remainder of their sentence if they commit a further imprisonable offence 
(Prisoners and Criminal Proceedings Act, 2003, section 16). While it might be argued 
that this condition is meaningless (since it is a duty of all citizens not to offend), it is 
worth noting that the effect of the law is that ex-prisoners remain liable to additional 
penalties that do not apply to ordinary citizens if they offend. In essence, the 
remainder of the unexpired part of their sentence can be added to any penalty 
imposed for a new offence committed before the original sentence expires – and 
indeed the sentence for the new offence may be aggravated by the fact that they are 
on licence. In other words, ex-prisoners live under the threat of more severe sanctions 
than would apply to others for similar conduct. In my view, this is best understood as a 
condition of their early release. 
 
This last point may seem to be a minor one to those who have not lived under a ‘sword 
of Damocles’, but for many of those subject to this sort of conditionality (in many 
different jurisdictions), it can and does represent a significant penal burden and a 
sanction in its own right (e.g. Durnescu, 2009). It is one of the reasons why many 
prisoners and probationers say that they prefer determinate prison sentences even to 
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community-based sanctions that involve not just supervision but also this form of 
conditionality (e.g. May and Wood, 2010).   
 
I stress this point because the ‘common sense’ view of early release as a violation of 
‘truth in sentencing’ or (worse) as ‘getting away with it’ is based on a failure to grasp 
the meaning and effect of the whole prison sentence. In legal principle and in practice 
(at least for most prisoners), the days spent under this threat count as part of the 
sanction as much as the days spent in a cell. Although how we should weigh the 
different pains of these different parts of the sentence is a difficult question, contrary to 
the intuitions of those who have never had the experience, the days spent in prison 
may be the ‘easier’ part of the sentence, at least for some prisoners (Armstrong and 
Weaver, 2011). 
 
The proposals 
 
With respect to the reform proposals themselves, my first observation is that I am not 
sure that it is accurate to say that automatic early release takes place ‘regardless of 
the risk to public safety’. The Cabinet Secretary is right that no new consideration of 
risk takes places in these circumstances, but it is worth remembering that public 
protection will have been a consideration in the judge’s or sheriff’s deliberation at the 
point of sentencing; and it is worth remembering that a range of sentencing options 
which affect release provisions are available to allow judges to address any concerns 
about an ongoing threat to public safety. 
 
By way of example, a judge may have decided against the use of these sorts of risk-
related provisions (like extended sentences) because while she regards a very long 
sentence as necessary for the purposes of punishment and denunciation of a serious 
offence, nonetheless she has determined that the future risk to public safety is low 
because the circumstances of the offence were unusual and are highly unlikely to 
recur and/or because there is no evidence of an enduring disposition in the offender.  
 
Secondly, since all of the prisoners whose release dates might be put back by this 
proposal would be subject to post-release supervision if released early, the issue is not 
one about whether public safety concerns will be addressed (since that would be an 
explicit duty of the supervising officer whenever release comes) – rather it is about 
how those concerns should be addressed. 
 
By way of example, imagine John is serving a 12 year sentence. Under the current 
arrangements, if he is not granted parole between years 6 and 8, he will be released 
automatically at 8 years and will serve 4 years in the community under supervision. In 
Scotland, we have a well-developed and internationally respected system for 
delivering this supervision and there is evidence from inspections if not from research 
that our management of high-risk offenders (especially sex offenders) has been 
improving in recent years. However, under the reform proposals, the Parole Board 
might delay John’s release until the expiry of his full sentence. In the latter case, 
unless I misunderstand the proposals, John will be released after 12 years, free from 
any supervision and deprived of any statutory support in resettling successfully in the 
community. 
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If my understanding of the proposals is correct, I would have serious concerns about 
this mode of release, given a wide swathe of criminological evidence about post-
release experiences and about desistance from crime (on which see: 
http://blogs.iriss.org.uk/discoveringdesistance/).  
It would make for an exceptionally abrupt transition for people in John’s position, and 
would leave them highly vulnerable (and in some cases perhaps potentially 
dangerous) in the period immediately after release. 
 
Indeed, it is precisely this sort of concern that underlies early release schemes in most 
jurisdictions; they are partly about incentivizing good conduct and effective 
engagement with rehabilitation in prisons, and partly about easing the transition to life 
after release in order to moderate risks to ex-prisoners and risks which he or she might 
pose to the public. In this sense, early release is very much in the public interest and in 
the prisoners’ interests, even if this is poorly understood by the public and the media. 
 
I should make clear that I am not arguing that someone in John’s position should be 
subject to supervision after serving the full 12 years. In my view, that would be a 
violation of the principles of proportionality and parsimony in sentencing; rather, once 
the judge sets the maximum sanction deserved, it is the job of the penal system to 
work out how best to pursue the public interest within those parameters; it is not 
proper to extend them, except in the most unusual of cases (and we have the Order 
for Lifelong Restriction available for precisely those few cases). 
 
A third observation is that, in the long term, even if the incapacitating effects of 
lengthening periods in custody does serve to protect the public (and I regard that as 
highly unlikely), the effect is surely temporary. Once the implementation of the new 
scheme has run for a few years, the total number of those long-term prisoners being 
released in any given year will be unaffected by the fact that they have served longer. 
To put it crudely, simply ‘storing the risky’ for a little bit longer doesn't in fact serve to 
reduce it – the key issue for public safety is the condition in and conditions under 
which people are detained and then released, not how long they serve. How long they 
serve is principally a matter of ‘just deserts’ or proportionality of punishment to the 
offence. 
 
This brings me to my final point. The pressure over the last few years to reform 
release arrangements has not really been driven by public safety concerns or 
engagement with criminological evidence. If I may be bold here, and at the risk of 
offending the Committee, I think Parliamentarians of all parties need to face up to this.  
This issue is a political one: Ministers (from different parties) have been placed under 
political pressure to respond to media misrepresentation and public misunderstandings 
of these issues not by addressing the misrepresentations and misunderstandings, but 
by caving in to them. As the Scottish Prisons Commission (2008) noted, the same 
underlying political pressures underlie the gradual sentence inflation that has seen our 
prison population grow while crime has fallen. 
 
My plea therefore to the Committee is to play its part in lifting the quality of public 
debate about and understanding of these issues, and to help the Cabinet Secretary in 
working towards sensible reform proposals and in communicating their rationale to the 
wider public. More broadly, if we can secure the sensible objectives laid out in the 

http://blogs.iriss.org.uk/discoveringdesistance/
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Prison Commission’s report and reduce the prison population significantly – and fulfil 
the conditions to which the Cabinet Secretary alludes in his letter – then perhaps we’ll 
be better placed to discuss both prison regimes and release arrangements that can 
actually reduce risks, as opposed to storing them up for later. 
 
Fergus McNeill 
Professor of Criminology & Social Work 
9 May 2014 
 
 

Written submission from Professor Cyrus Tata 
 
1. Will the ending of a compulsory period of supervision on licence in the 
community really increase public safety? 
 
The proposals are said to be motivated by a desire to “help ensure public safety is at 
the forefront of early release”. It is difficult to understand the logic of these proposals, 
at least on the grounds of public safety, unless one chooses to abandon the widely-
acknowledged need to resettle long term prisoners while on licence because it helps to 
reduce the chances of reoffending.  
 
This raises the following question: Is it now the view of the Scottish Government that 
‘cold’ release may often be safer than supervised release on licence? The only 
conceivable way of making sense of these proposals on the grounds of public safety is 
if the Scottish Government is adopting the curious view that ‘cold’ release into the 
community of a long-term prisoners is, at least in some cases, a safer option than a 
required period of support and supervision on licence. This position would be curious 
because successive governments and inquiries have rightly recognised that public 
safety is better served through the release of long-term prisoners on licence.14 It is well 
established that the most ‘risky’ time for a person being released from prison is the first 
year or two. This is when, after a long period of institutionalisation, prisoners have to 
adjust to life in the outside world. In the immediate period after release they have to 
find housing, seek employment, apply for financial (‘benefits’) support, deal with the re-
emergence of an addiction problem, find their place in family relationships, face old 
(possibly offender) acquaintances etc, and so are at most risk of re-offending. 
Providing statutory support and conditions is not a matter of being ‘nice’ to the 
released prisoner it is in the public interest to support and supervise that person. To 
simply release someone without the controlled support and supervision may sound 
‘tougher’ but in fact it would irresponsible. 
 
2. Why abolish the very part of the system that is most justifiable? 
 
The proposals focus on long term prisoners where the system of automatic early 
release is far more justifiable than the current unconditional automatic early release of 
short-term prisoners. The proposals seek to abolish the very element (conditional 

                                            
14

 For example: Report of the (Kincraig) Review Committee Parole and Related Issues in Scotland, 
March 1989; Report of the (Maclean) Committee on Serious Violent and Sexual Offenders June 2000; 
Hutton and Levy (2002) Parole Decisions and Release Outcomes (Scottish Executive Central Research 
Unit);  The Scottish Prisons (McLeish) Commission, Scotland’s Choice, 2008 
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release on licence) which works best in promoting public safety and ignore the far less 
defensible practice of unconditional in relation to short-term prisoners.   
 
3. Square Peg in round holes? 
 
The proposals apply only to determinate length sentenced prisoners (not to life 
sentenced prisoners). By definition determinate sentenced prisoners must be released 
at some point. Yet it seems that the proposals are seeking to import the logic of 
indeterminate (life) sentenced prisoners into a determinate sentence regime. This 
means that by inviting the Parole Board to reduce the time on licence, mandatory 
supervision and support to nil for those prisoners it considers to pose the highest risk, 
prisoners will be less settled and therefore more likely to re-offend.  The Parole Board 
is being asked not to release on licence those very prisoners who are most at risk of 
reoffending.  
 
4. Is the Parole Board being set up for reputational failure? 
 
Ostensibly, the proposals appear to place great faith in the Board’s decision-making, 
but the effect will be to undermine the reputation of the Board – possibly fatally. The 
proposals would place the onus on the Parole Board to decide whether or not to 
release someone on licence ‘early’. This decision will expose it to additional (and 
unnecessary) criticism when it is deemed by the media to have made the wrong 
decision in a high profile case.  
 
No matter how good a system is, it is inevitable that some released prisoners will re-
offend and some will, unfortunately, commit extremely serious offences. Currently, the 
automatic nature of conditional release means that the Parole Board is relatively 
protected from blame for releasing a long-term prisoner before the expiration of the full 
sentence.  However, under the new proposals the Parole Board will be blamed for 
whatever it decides when a long term prisoner commits a serious and high profile 
offence after release. On the one hand, if, mindful of the need to reduce the risk of the 
release of prisoner, the Parole Board decides to release him/her on conditional licence 
and then s/he commits a very serious offence, the Parole Board will be blamed for 
being too ‘soft’: why, it will be asked, was the prisoner not kept in custody to the 
expiration of the sentence?15  If on the other hand, the Parole Board decides not to 
release the person on licence until the expiration of the sentence and the person then 
commits a very serious offence questions will be asked about the wisdom of release 
without mandatory supervision on licence. Either way the Parole Board, (and 
community supervision more generally), is being set up for reputational failure. 
 

                                            
15

 There is some robust evidence that Parole Boards tend to overestimate risk. See for example: R. 
Hood and S. Shute (2000) The Parole System at Work: A study of risk-based decision-making. 
Research Development and Statistics Directorate, Home Office; S. Shute (2007) ‘Parole and Risk 
Assessment’ in N. Padfield (ed) Who to Release? Willan pp 21-42; this was also observed by L. Hutton 
and L. Levy (2002) Parole Decisions and Release Outcomes (Scottish Executive Central Research 
Unit)  
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5. Will the proposals in fact end up undermining public confidence? 
 
It is claimed that the proposals will “reassure victims, witnesses and communities.” 
However, for reassurance to be based in reality the proposals must actually work to 
enhance public safety, otherwise it will only serve to increase public cynicism. This will 
be brought into sharp relief when a released prisoner commits a very serious high 
profile offence.   
 
6. Will these proposals stoke up pressure for the extension of OLRs or some 
other form of indeterminate restriction? 
 
When it is seen that the very prisoners who are deemed to be at the highest risk of 
reoffending are not under any mandatory supervision upon release there is bound to 
be pressure to introduce some form of control after release. One option suggested by 
some is likely to be some form of indeterminate restriction (eg OLRs). This may well 
be an unintended consequence of the proposals. 
 
7. What is the reason for selecting the two categories? 
 
The ten year sentence and the four year sex offence sentence categories are said to 
have been chosen on the basis that they are synonymous with higher levels of risk to 
public safety if they re-offend. However, the length of sentence passed by judges and 
the risk of reoffending are not necessarily synonymous.  Indeed it is meant to be the 
very basis of ‘front-end’ judicial sentencing that it takes account of risk along with 
many things but that the ‘back-end’ Parole Board decision-making is focused more 
narrowly on risk. So for example a person may be sentenced to, say, eleven years 
mainly on denunciation grounds (e.g. the crime is very heinous) even though it is not 
thought at all likely that s/he poses any significant risk of reoffending. In fact, those 
sentenced for the most serious offences (e.g. murder) tend also to have some of the 
lowest rates of reconviction, and vice versa.  The perceived risk of reoffending and 
sentence length are by no means synonymous.  
 
8. Will the proposals violate proportionality? 
 
By arbitrarily selecting certain length of years the proposals may undermines 
comparative proportionality of punishment, making the sentencing regime more 
complex and less easy to fathom. For instance, someone sentenced to nine years will 
be released after six years (two thirds point), but someone sentenced to ten years may 
well be required to serve ten years in prison: in other words a one year difference is 
quadrupled.  
 
Professor Dr Cyrus Tata 
13 May 2014 
 

Written submission from the Scottish Prison Service 
 
Following the Scottish Parliament's Justice Committee request for views on the 
forthcoming Scottish Government amendments to the Criminal Justice (Scotland) Bill in 
respect of the ending of automatic early release of certain categories of prisoners, the 
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Scottish Prison Service (SPS) views are as set out below in response to the specific 
issues highlighted in the call for written evidence. 
 
Whether the scope of the proposed changes is appropriate? 
 
The issue is not applicable to SPS. 
 
What impact the proposed changes would have on the work of Criminal Justice 
Social Workers and others in trying to ensure that released prisoners are safely 
re-integrated back into the community. 
 
One of the effects of the proposals is that the target groups would no longer be subject 
to compulsory supervision on non-parole licence prior to sentence expiry.  Scottish 
Government is currently engaged in an exercise to extend the scope of MAPPA to 
include violent offenders.  Taking these 2 things together, the effect could be that 
responsibility for managing these groups after sentence expiry would switch to 
MAPPA, and may have to be supplemented by civil orders (SOPOs and equivalent civil 
orders for violent behaviour etc) to manage the residual risk presented to the 
community and support the safe re-settlement of these groups. 
 
The reforms will also marginally increase the volume of formal risk assessments and 
reports required of both prison-based and community-based Criminal Justice Social 
Work, however the work will be spread across local authorities.  It is not possible to 
identify specific pressures on specific authorities at this stage. 
 
What impact the proposed changes would have on prisoner numbers and the 
work of the Parole Board for Scotland. 
 
The estimated projected increase due to the impact of the proposals is an additional 
120 offenders (90 sex offenders, 30 violent offenders) after 12 years following the 
implementation of the legislation.  It is estimated that there will be no impact on the 
prisoner population until 3 years after the Act comes into force. 
 
Scottish Government projections suggest, in summary, that the average daily prisoner 
population will increase to around 9,000 by 2017-18.  The proposals to end automatic 
early release for the 2 categories will therefore have a small marginal impact on the 
overall population total.  Through the years as the numbers of those in custody has 
increased SPS has shown that it is adaptable and has been able to react and 
accommodate these increases. 
 
The proposals as they stand would therefore have a marginal impact on total 
population given current numbers and estate capacity. 
 
It is not for SPS to comment on the impact of the proposed changes for the Parole 
Board for Scotland but from an SPS perspective it is likely that there will be a slight 
annual increase in casework as a result of the reforms, and therefore a slight increase 
in the number of parole dossiers prepared by SPS. 
 



 
J/S4/15/3/1 

 

20 

The appropriate use of determinate sentences as compared with discretionary 
intermediate sentences (eg Orders for Lifelong Restriction) in terms of 
protecting the public from dangerous offenders. 
 
SPS acknowledge the proposed changes to sentencing for these categories of 
offenders.  Procedures already in place will need to be augmented to ensure that 
critical dates are mapped appropriately to provide a framework for the timing of 
interventions to enable offenders to prepare for key milestones in their sentences. 
 
Whether the proposed changes are consistent with the thus far un-commenced 
early release provisions set out in the Custodial Sentences and Weapon 
(Scotland) Act 2007 (as amended by the Criminal Justice and Licensing 
(Scotland) Act 2010). 
 
The proposed changes are consistent with the early release provisions in the Act. 
 
Colin McConnell 
Chief Executive 
6 May 2014 
 

Written submission from the Parole Board for Scotland 
 
The Parole Board for Scotland is a Tribunal Non-Departmental Public Body (NDPB) 
which exists under the provisions of the Prisons (Scotland) Act 1989, the Prisoners 
and Criminal Proceedings (Scotland) Act 1993 (“1993 Act”), the Convention Rights 
(Compliance) (Scotland) Act 2001, the Criminal Justice (Scotland) Act 2003 and (if 
commenced) the Custodial Sentences and Weapons (Scotland) Act 2007.  
 
1. The statutory functions and powers of the Board 
 
The Board has powers to: 
 

 direct Scottish Ministers to release determinate sentence prisoners serving four 
years or more and it may also make directions to Scottish Ministers  as to the 
licence conditions of such prisoners; 

 

 direct Scottish Ministers to release prisoners serving extended sentences where 
the custodial term is 4 years or more, make  directions to Scottish Ministers  as 
to the licence conditions of such prisoners and make directions to Scottish 
Ministers   regarding the licence conditions of extended sentence prisoners 
where the combined custodial and extension period is 4 years or more; 

 

 direct Scottish Ministers  to release life sentence prisoners on life licence once 
they have served the punishment part of their sentence imposed by the court; 

 

 recommend (in practice direct) Scottish Ministers to revoke the licence of and 
recall to custody offenders sentenced to 4 years imprisonment or more, life 
sentence prisoners and extended sentence prisoners in circumstances where 
such action is considered to be in the public interest.  
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The Board may direct the Scottish Ministers to re-release any prisoner who has been 
recalled to custody without a recommendation (direction) of the Board (ie recalled by 
Scottish Ministers without referral to the Board) or any prisoner who has been recalled 
with such a recommendation (direction).  The re-release of life prisoners and certain 
extended sentence prisoners who are recalled to custody must be considered by a 
Tribunal of the Board. 
 
The Parole Board (Scotland) Rules 2001 set out the matters which may be taken into 
account by the Board in dealing with cases referred to it by the Scottish Minsters for 
consideration for release under the various statutory requirements.  
 
In this submission the Board will focus on the Scottish Government’s proposals for 
ending Automatic Early Release. 
 
2. Long-Term prisoners 
 
Long-term prisoners are those who are sentenced to a custodial term of four years or 
more.  They are entitled to be considered by the Parole Board for release between the 
half-way point and the two-thirds point of their sentence. If the Parole Board has not 
directed release by the two-thirds point of the custodial term, they are released 
automatically. Such prisoners are released on licence and can be sent back to prison 
at any time during the remainder of their sentence if they breach any condition of that 
licence. 
 
Long-term prisoners are reviewed for possible release at a Casework Meeting of the 
Parole Board. The Casework Meeting will comprise three members of the Parole 
Board who will consider relevant reports to determine whether the prisoner should be 
released on parole.  Where necessary in the interests of justice, the case will be 
considered at an Oral Hearing of the Parole Board attended by the prisoner and their 
representative.  An oral hearing is chaired by a legally qualified member and sits with 
two other members.  The Casework Meeting or Oral Hearing will set the date for a 
further review if it decides not to direct release. 
 
3. The Board’s response to the proposals 
 
These proposals do not have any impact on Life sentence or Order for Lifelong 
Restriction prisoners. 
 
Under current arrangements, all long-term prisoners are considered by the Parole 
Board for release at the half-way point of their sentence.  Where they have not been 
released on parole this will have been because the Board considered that the risk 
posed by the prisoner could not be managed in a community setting.  Depending on 
the length of the custodial sentence, such prisoners are either considered again by the 
Board or are released automatically at the two-thirds point of their sentence.  While 
there is scope for progress to be made so that the risk could be managed in the 
community, it is unlikely that all cases would make such progress.   
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Removing the option of automatic release for serious offenders serving 10 years or 
more and sexual offenders serving four years or more will ensure that such offenders 
are only released where the Board judge that the risk can be managed in the 
community.  This will necessarily increase the work to be undertaken by the Board.  In 
addition to ensuring that these categories of offender are only released where the risk 
is manageable, it should also encourage greater engagement with the parole process 
with the potential for offenders to undertake more work regarding their offending 
behaviour. 
 
The Chairman and Vice Chair have agreed to give oral evidence to the Committee if 
required. 
 
We hope this information is helpful to the Committee. 
 
Parole Board for Scotland 
6 May 2014 
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Justice Committee 
 

3rd Meeting, 2015 (Session 4), Tuesday 20 January 2015 
 

Supplementary Legislative Consent Memorandum – UK Serious Crime Bill 
 

Note by the clerk 
 

Introduction 
 
1. The Justice Committee will take evidence from Paul Wheelhouse, Minister for 
Community Safety and Legal Affairs, on a Supplementary Legislative Consent 
Memorandum (LCM(S4) 33.1) on the Serious Crime Bill, before considering a draft 
report at a future meeting. 
 
Purpose of the LCM  
 
2. The Bill1 was introduced in the House of Lords on 6 June 2014. This 
supplementary LCM2 has been triggered by the tabling of an amendment3 at committee 
stage in the House of Commons to include a power for the Secretary of State to compel 
a communication provider to disconnect unauthorised handsets and SIM cards which 
are held in prisons. In Scotland, this power will be exercised by Scottish Ministers.  A 
copy of the LCM is annexed to this note. 
 
Earlier LCM on the Prisons (Interference with Wireless Telegraphy) Bill 
 
3. Members may recall that in 2012 the Committee scrutinised an LCM on the 
Prisons (Interference with Wireless Telegraphy) Bill (LCM(S4) 15.1).4 That LCM 
provided for the Scottish Ministers to authorise interference with wireless telegraphy for 
the purpose of preventing, detecting or investigating the use of electronic 
communications devices within prisons or similar institutions.  
 
4. During evidence on that LCM, the Committee heard concerns from witnesses 
about inadvertent interference of the wireless technology of customers legitimately 
using mobile devices in the vicinity of prisons. It therefore recommended5 that the 
Scottish Government should ensure that testing and monitoring is undertaken if the 
Scottish Ministers authorise any interference with wireless telegraphy in prisons and 
young offenders’ institutions in Scotland.  
 

                                            
1
 UK Serious Crime Bill. Available at: 

http://www.publications.parliament.uk/pa/bills/cbill/2014-2015/0116/15116.pdf.  
2
 The Committee previously considered an LCM on the Bill which covered Proceeds of Crime; Computer 

misuse; Serious Crime Prevention Orders and Financial Reporting Orders; and Female Genital Mutilation. 

The Committee’s report on that LCM is available at: 

 http://www.scottish.parliament.uk/S4_JusticeCommittee/Reports/jur-14-15w.pdf.  
3
 Amendment NC 11 to the Serious Crime Bill. Available at:  

http://www.publications.parliament.uk/pa/bills/cbill/2014-2015/0116/amend/pbc1161501m.pdf.  
4
 Justice Committee, 13

th
 Report, 2012 (Session 4), Legislative Consent Memorandum on the Prisons 

(Interference with Wireless Telegraphy) Bill (LCM (S4) 15.1). Available at:  

http://www.scottish.parliament.uk/S4_JusticeCommittee/Reports/jur-12-13w-rev.pdf.  
5
 Justice Committee, 13

th
 Report, 2012 (Session 4), Legislative Consent Memorandum on the Prisons 

(Interference with Wireless Telegraphy) Bill (LCM (S4) 15.1). 

http://www.publications.parliament.uk/pa/bills/cbill/2014-2015/0116/15116.pdf
http://www.scottish.parliament.uk/S4_JusticeCommittee/Reports/jur-14-15w.pdf
http://www.publications.parliament.uk/pa/bills/cbill/2014-2015/0116/amend/pbc1161501m.pdf
http://www.scottish.parliament.uk/S4_JusticeCommittee/Reports/jur-12-13w-rev.pdf
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Delegated Powers and Law Reform Committee  
 
5. The Delegated Powers and Law Reform (DPLR) Committee will consider the 
Supplementary LCM at its meeting on 20 January 2015 and will report to the Justice 
Committee shortly after6.  
 
Next steps 
 
6. The Committee is to take evidence from the Minister for Community Safety and 
Legal Affairs on 20 January. 

                                            
6
 The DPLR meeting will take place immediately prior to the Justice Committee’s session with the 

Minister. 
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ANNEXE 
 

SUPPLEMENTARY LEGISLATIVE CONSENT MEMORANDUM (LCM(S4) 33.1) 
 

SERIOUS CRIME BILL 
 
 
Draft Legislative Consent Motion 
 
1. The draft motion, which will be lodged by the Cabinet Secretary for Justice, is: 
 

“That the Parliament agrees that the amended provisions of the Serious Crime 
Bill introduced in the House of Lords on 6 June 2014, relating to the prevention or 
restriction of use of communications devices by prisoners, so far as these 
matters fall within the competence of the Scottish Parliament, should be 
considered by the UK Parliament.” 

 
Background 

2. This memorandum has been lodged by Michael Matheson, Cabinet Secretary for 
Justice, under Rule 9.B.3.1(c)(ii) of the Parliament’s standing orders.  The Serious 
Crime Bill was introduced in the House of Lords on 6 June 2014.  The latest version of 
the Bill can be found at: 
 
http://services.parliament.uk/bills/2014-15/seriouscrime.html 

 
3. The Home Office are to seek to amend the Bill at Commons Committee stage to 
include a power for the Secretary of State, by way of a court order, to compel a 
Communication Provider (CP) to disconnect unauthorised handsets and SIM cards 
which are held in prisons. In Scotland this power will be exercised by Scottish Ministers. 
 
4. Scottish Prison Service and Scottish Government officials are involved in the 
discussion around the drafting of the amendments as they relate to Scotland. 
 
5. The policy was announced by the UK Government during the Bill’s second 
reading in the Commons on 5 January 2015 and the relevant amendments were tabled 
at Westminster on 8 January. 
 
6. The presence of electronic communications devices, in particular illicit mobile 
telephones, presents serious risks to the security of prisons and young offender’s 
institutions as well as to the safety of the public.  Mobile telephones are used for a 
range of criminal purposes in these institutions, including commissioning serious 
violence, harassing victims, organised crime and gang activity.  Access to mobile 
telephones is also strongly associated with drug supply, violence and bullying. 
 
7. In Scotland section 41ZA of the Prisons (Scotland) Act 1989 provides that it is an 
offence to possess, or give to a prisoner in prison, or use, without authorisation or 
outside of the designated area of the prison, a personal communication device such as 
a mobile telephone or any other portable electronic device capable of transmitting or 
receiving a communication.  It is also a disciplinary offence for a prisoner to possess a 

http://services.parliament.uk/bills/2014-15/seriouscrime.html
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personal communication device such as a mobile telephone in a prison or young 
offender’s institution. 
 
8. The Scottish Parliament has previously given consent by means of a LCM in this 
area for the Prisons (Interference with Wireless Telegraphy) Act 2012. This allowed the 
Scottish Prison Service to procure and install mobile signal denial technology in two 
pilot sites, HMP Shotts and HMP Glenochil.  The technology was installed and 
operational by the end of the financial year 2013-14.  This supplementary LCM for the 
Serious Crime Bill seeks to enhance the ability of the SPS to address this ongoing 
criminal issue. 
 
9. The Scottish Parliament previously agreed a LCM for the Bill in relation to 
provisions amending the Proceeds of Crime Act 2002, the Computer Misuse Act 1990 
and the Female Genital Mutilation (Scotland) Act 2005 on 6 January 2015. 
 
Provisions Which Relate to Scotland 

10. The amendment will provide a regulation making power for Scottish Ministers, by 
way of a court order, to compel a Communication Provider (CP) to disconnect 
unauthorised handsets and SIM cards which are held in prisons. 
 
11. The general principles of the amendment are set out below. 
  

(a) Those persons who may apply for such an order.  The amendment will 
include a power for Scottish Ministers to make regulations which specify who will 
be able to apply to the Sherriff Court for an Order.  At the present time, we 
consider that will be the Scottish Ministers. 
 
(b) Standard of proof.  The standard of proof will be civil, i.e. balance of 
probabilities; 
 
(c) A power to specify the duration of an order; 
 
(d) Any preliminary requirements, such as a requirement to give notice of an 
application to a CP and such other persons as may be specified.  It is anticipated 
that in the majority of cases, we will not be in a position to identify the owner, 
subscriber or person in possession of a particular mobile phone; 
 
(e) Third party rights, for instance, providing that the court must, on an 
application by a person, give the person an opportunity to make representations 
in proceedings before it about the making of an order if it considers that the 
making of the order would be likely to have a significant adverse effect on that 
person; 
 
(f) A power to vary, extend or discharge an order and power to specify those 
persons who may apply for such variation, extension or discharge; 
 
(g) Appeals against the making of an order (or refusal to make an order), the 
variation (or refusal to vary) an order, the extension (or refusal to extend) an 
order and the discharge (or refusal to discharge) an order, including who might 
apply for the same. 
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12. Scottish Ministers will also have the discretion or power to make provision about 
the following matters (rather than being required to do so): 
 

(a) Modification of definitions (for example, it may be necessary or desirable 
to modify the definition of “relevant institution”); 
 
(b) Enforcement of an order.  This will be by way of proceedings for contempt 
of court, which is understood to need no express provision.  However, it is 
intended to retain the option of making further or alternative provision; 
 
(c) Mode of proof and evidence.  It is envisaged that in order to provide the 
court with a sufficient degree of assurance that the correct phones are being 
disabled, evidence may comprise of, inter alia, the results of communications 
data applications under Part 1 of the Regulation of Investigatory Powers Act and 
the use of technology that will analyse the patterns of usage to establish that the 
phone is in use within a relevant institution; 
 
(d) The accessibility of court documents by non-parties.  Any evidence 
presented to the court could contain sensitive information and therefore it is 
preferable that the court would have a discretion to direct that any document in its 
control is not open for inspection to or otherwise disclosed to the public; 
 
(e) Hearings to be held in private.  The general rule is that hearings are held 
in public and therefore the Scottish Ministers may wish to make additional 
provision, depending on the issues that arise in the context of different 
applications; 
 
(f) Scope to make provision within the body of an order about the 
circumstances in which a CP or person specified in the order must take steps to 
re-establish operation of the device – this is designed to deal with the scenario 
where it becomes clear an error has been made and the wrong phone has been 
disconnected.  It is anticipated that a customer will in the first instance contact the 
CP, who in turn will contact SPS, who will seek to establish whether in fact an 
error has been made.  If satisfied that this is the case, there should be scope to 
provide in the order that the CP must, on direction from the Scottish Ministers or 
other person specified in the order, take steps to enable re connection without 
the need to apply to vary the order (which may take some time), although this 
option should also be available.  It will be necessary to consider more fully how 
this might work when it comes to the detail of the regulations, but it is important  
to ensure that the provision is there to enable the Scottish Ministers to make 
suitable provision; 
 
(g) Time limits for complying with an order; and 
 
(h) Expenses. 

 
Reasons for seeking a legislative consent motion 

13. Whilst telecommunications and wireless telegraphy are reserved matters under 
paragraph C10 of Schedule 5 to the Scotland Act 1998, the management of prisons is 
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devolved.  As the primary purpose of the relevant provisions is to regulate and manage 
activity in prisons, the Bill is a ‘relevant’ Bill, as defined in Standing Orders Chapter 9B, 
Rule 9B.1(1) and therefore requires the legislative consent of the Scottish Parliament. 

14. Other legislative mechanisms for the Scottish Parliament to achieve the 
provisions of this UK Bill have been considered namely a Scottish Bill with a 
corresponding section 104 Order made under the powers of the Scotland Act 1998.  
Whilst this route would be possible it would be more complex, take more time and would 
involve substantially more resource.  In this instance therefore, the LCM route offers a 
more resource efficient and timely legislative vehicle by which to confer the required 
powers. 

 
Consultation 

15. There has been no formal consultation in regard to this provision.  However, the 
UK Government have engaged with the Scottish Prison Service, Northern Ireland Prison 
Service, mobile phone operators and OFCOM throughout the development of the 
proposed amendment. 
 
16. There were also similar consultations in this policy area in regard of the 2012 
LCM on the Prisons (Interference with Wireless Telegraphy) Act 2012.  This amendment 
will help bolster the policy previously agreed by the Scottish Parliament when passing 
that LCM. 
 
Financial Implications 

17. The Bill will impose modest financial obligations on the public sector.  An analysis 
of the precise costs is not possible at this juncture.  It is anticipated that there will be a 
cost for the disabling of the mobile phone by the CP, however it is not clear how many 
numbers would be identified and then require to be disconnected from service. It is 
possible that there may be a small number of cases where the issue of compensation 
may arise as a result of for example, erroneous disconnections. Although not thought 
necessary at this moment in time, should a communications data request be necessary 
this will incur additional cost.   As the Bill will make it possible for a court to compel a CP 
to prevent the use of a mobile phone in a prison, this will also allow the Scottish Prison 
Service to consider sharing mobile signal denial technologies between sites thus 
reducing the need for investment in the technologies at each prison. 
 
Conclusion 

18. It is a priority for the Scottish Government to tackle serious and organised crime 
and we are committed to limiting the extent to which prisoners can maintain their 
criminal lifestyle from within our prisons.  The amendment to the Bill will provide an 
additional tool to do this. 

19. The Scottish Government therefore considers it to be in the best interests of the 
people of Scotland and good governance that this supplementary LCM be passed and 
recommends the motion to the Parliament. 

 
 
Scottish Government 
January 2015 
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